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THE SCIENTIFIC TOPIC II
“The use of the notarial act in the security of investments. In particular, its reliability for public registers and its executory force” 
Introduction

This topic is very current and is certainly of great interest; papers must be prepared with scientific rigour and where possible with the assistance of consultants from outside the world of notaries.

This work is not addressed merely to notaries but also and more importantly to the world at large, the world of national and international politics, to economists, to all who are interested in the legal professions and particularly those international institutions that for some time now, through their studies, reports and declarations, often based on insufficient or poorly interpreted information, have been attempting to weaken our role and cast doubt on the usefulness of our very existence.

The topic under discussion may ideally be considered a continuation of the First Scientific Issue of the International Congress in Madrid in 2007 entitled “The notarial deed as an instrument for the development of society”, except that this time we must concentrate on the importance of notarial deeds with regard to the security of investments, given that they are a guarantee of reliability in matters of public record and good title.

The statement that a notarial deed serves as surety for an investment is, for notaries like us, perfectly obvious; nevertheless, by way of this current effort, we must explain this and demonstrate that it is so.

We must demonstrate the economic value of the notary's activity and point out the risks that may result from a lower level of legal security.
In order to do that, I think we need to concentrate on three basic aspects of the notarial deed, having to do with both real estate and commercial-company and family matters, in each case ensuring the safety of investments:
1) the notarial deed as a guarantee between contracting parties and in particular as a privileged form of proof within the legal system;

2) the notarial deed as a guarantee of reliability with regard to Public Registers;

3) the notarial deed as executive title.

These three aspects come together to create the economic value of the notarial deed both from the point of view of the parties to a transaction but also from the point of view of the entire economic and legal system of a country.

In terms of dependability, the notarial deed on the one hand guarantees a single negotiation and on the other – while lowering transaction costs – helps encourage the development and safety of investments in general.

As regards the first aspect, we must emphasize the importance of:

. the public function of the notary to whom the State has delegated certain powers, specifically in relation to:

. checking the legality of operations and thus limiting subsequent recourse to the law;

. the role of impartial consultant;

. the particular weight assigned to a public document before a court of law.
And it is no coincidence that the Anglo-American world is sending significant signals of recognition of our role. 

The position expressed by Prof. Shiller of Yale and Princeton is most interesting: in his recent book "The Subprime Solutions" he calls for the intervention of the civil law notary as an "impartial expert and consultant who reads the contract aloud and explains its contents, and so can protect consumers from the risk that financiers without scruples might send them to favourably-minded lawyers who cannot offer adequate advice".

. As for the second aspect, we must point out the extremely important function of stability and safety that a public document plays in a country's economic and legal system by guaranteeing the reliability of the data entered in the Public Registries.

In all civil law systems, control of the Public Registries is a State responsibility assigned to notaries or a judicial authority or another public official.

The reliability of a public registry is a function of the reliability of the documents entered in it, since it is the documents that create and modify registered legal statuses.

This is true in the field of real estate as it is in commercial-company transactions and in family law.

This point is even more valid if we consider that the use of electronic technology for completing and formally registering transactions (e-conveyancing is the emblematic example of this), if not subject to adequate up-front checks, could allow the spread of computer-based fraud that could be extremely dangerous for the reliability of a country's legal and economic system.

The reliability of a public registry becomes a basic economic resource, offering an indisputable guarantee to the world at large that translates into security for investments and thus encourages increased economic activity.

In real estate, for example, economists from the World Bank and the International Monetary Fund have maintained that the cause of poverty in developing or transition economies (in Africa, East Asia, Eastern Europe) is not to be found in a lack of land resources but rather in the non-existence or unreliability of "public land registries" whose validity is in some way guaranteed by the State.
Security in the transfer of real estate allows property to be used as collateral for loans and that encourages investment.

. As for the third aspect, the importance of the notarial deed in protecting investments is perfectly clear when one speaks of its executive effect.
The characteristics of the notarial deed mentioned above establish its status as irrefutable proof of a transaction and consequently as executive title.
In Europe, for example, after the ruling by the European Court of Justice known as Unibank (proceeding C-260/97 of 17/06/1999) which for the first time established that a notarial deed was the equivalent of a court ruling for the purposes of forced execution in a Member State of the European Union, EU regulations (Regulation CE 805/2004) concerning European executive title for uncontested debts expressly includes public or authenticated documents amongst those giving executive title, codifying for the first time at a European level the definition of a public or authenticated instrument, viz.:
"authentic instrument": (a) a document which has been formally drawn up or registered as an authentic instrument, and the authenticity of which:(i) relates to the signature and the content of the instrument; and(ii) has been established by a public authority or other authority empowered for that purpose by the Member State in which it originates; (Article 4 of the above Regulation).

In conclusion, by way of this current exercise, we must demonstrate:
. that the intrinsic characteristics of a notarial deed render it suitable to represent a true and reliable record in public registries and to establish executive title;
. that that contributes decisively to making a country's legal and economic system dependable and consequently encourages the development and safety of investments.
- - - - - -
In order to make the national contributions as homogeneous as possible, there follows an outline to be followed in preparing them, along with a few brief explanations.
- - - - - -
OUTLINE
CHAPTER I The notarial deed as a guarantee between contracting parties.

1. The notary's public function as assignee of powers of the State.

2. Checks on legality and consequent reduction in legal actions.

3. The role of impartial consultant;

4. The particular weight assigned to a public document in legal actions. 
CHAPTER II - The notarial deed as a guarantee of reliability with regard to Public Registries;

1. Organization and management of public registries: brief comments.

2. The system whereby documents are formally entered in the public registries and the function of formal public registration:


. for real estate transactions;


. in commercial and company matters;


. in family matters, marriage and common-law relationships;


. in matters relating to the status of persons;


. in testamentary matters.

3. Risks related to public registries and the function of the notarial deed as a guarantee in these cases, de iure condito and de iure condendo.
CHAPTER III - The executive force of the notarial deed.

1. The notarial deed as executive title.

2. Background and rules.

3. The advantages of the notarial deed compared with other forms of executive title, de iure condito and de iure condendo.
CHAPTER IV - The economic value of the notarial deed.

1. The economic value of the notarial deed between parties:


. as a means of preventing and resolving legal action;


. as a privileged form of proof before the law;


. as an instrument of reliability in public registries;


. as executive title;


. further considerations.

2. The economic value of the notarial deed as an instrument of reliability in a country's legal-economic system:


. as a means of preventing legal action and as a privileged form of proof before the law;


. as an instrument of reliability in public registries;


. as executive title;


. further considerations.

3. The balancing role of the notarial deed between liberalization and legal security.
CHAPTER V - The notarial deed serving the interests of safety in investments.

1. The notarial deed as guarantee and assurance in investments and as an instrument in support of the economic development of a country by way of the reliability of public registries and its binding power: advantages as compared with common law systems.

2. Conclusions
SUMMARY
- - - - - -

BRIEF EXPLANATORY NOTES


First of all, it must be clarified that all of this work aims to demonstrate that the notarial deed constitutes an instrument designed to guarantee the safety of investments, but in treating the various issues we must emphasize those aspects that have to do with the role of the notarial deed with regard to the reliability of public registries and with regard to its binding power, since these are the main theme of the work.
CHAPTER I is dedicated to the function of the notarial document as an instrument of guarantee between the parties.
This must cover the public function of the notary to whom the State has delegated certain powers, specifically in relation to:

. checking the legality of operations and thus limiting subsequent recourse to the law;

. the role of impartial consultant;

. the particular weight assigned to a public document before a court of law.
Particular attention is to be paid to this last aspect, indicating the content and characteristics of the privileged power of proof and its consequent advantages.
The importance of the power of proof of an authenticated document was reiterated by the European Parliament in its recent Resolution A6-0451/2008 of 19/11/2008.
The above subjects will be treated again in Chapter IV, where they will be linked to the economic value of the notarial deed.
CHAPTER II is dedicated to the function of the notarial document with regard to public registries.

Section 1. should contain a description of the organization and of the system of management of public registries in the local legal system. 

Section 2. should contain a description of the mechanisms whereby documents enter the public registries and of the function of formal registration in the various sectors.
In particular, it will be necessary to explain the format required for registration, whether there is a system of controls, for form and/or legality, and if so, who exercises such controls and how.

Section 3. is dedicated to the risks relating to public registries, particularly computer-based fraud (such as Identity Theft, Real Estate Fraud, Mortgage Fraud, Title Fraud, etc.).

It will be necessary to give space to the guarantee role, de iure condito, of the notarial document with respect to the risks relating to public registries.
Naturally each speaker may add further considerations de iure condendo, where the local legal system does not attribute an adequate role for the notarial deed with respect to public registries and formal public registration.

These subjects will be treated again in Chapter IV, where they will be linked to the economic value of the notarial deed.

CHAPTER III is dedicated to the binding power of the notarial deed.
Section 1. should contain a description of the case where the notarial document is assigned executive force.
Section 2. should contain a description of the requirements and rules relating to the notarial document having this executive force.
Section 3. should demonstrate the advantages that the notarial document having executive force has (de iure condito) compared with other forms of executive title.
In this section, each speaker may offer further considerations regarding the advantages that could accrue (de iure condendo) from attributing executive force to the notarial deed in question and/or in sectors other than those presently regulated by law.
The more so where in the local legal system no executive force is attributed to a notarial deed or it is attributed only in cases of marginal importance.
These subjects will be treated again in Chapter IV, where they will be linked to the economic value of the notarial deed.

CHAPTER IV is dedicated to demonstrating the economic value of the notarial deed with regard to both the direct interest of the parties (Section 1.) and the economic and legal system of the State (Section 2).
In both Sections 1. e 2. the economic value of the notarial deed should be presented as a means for obviating legal action and above all, since this is the main topic of the exercise, as an instrument for ensuring the reliability of public registries and for guaranteeing executive title. 
Obviously, this does not exclude the possibility of furnishing further brief arguments in support of and as proof of the economic value of the notarial act.
Section 3 should point out the balancing role played by the notarial deed between liberalization and legal security.
That is to say, it will be necessary to clarify the notarial deed's ability to perform its function of legal security (a necessary condition for investments), without impeding, but rather encouraging, those manifestations of liberalization that are necessary for a State's economic development.
CHAPTER V is dedicated to a summary of the considerations presented in the preceding chapters, providing a comparison of the legal systems recognizing the notarial act with those that are based on common law.
Since the preceding chapters have demonstrated that the notarial deed as an instrument provides a guarantee and security in investments, as well as supporting the economic development of a country through the reliability of public registries and its executive force, this chapter must clarify what are (de iure condito) or could be (de iure condendo) the advantages of the systems that recognize the notarial deed as opposed to those that are based on common law.

Section 2 provides each speaker with ample opportunity to present his or her final considerations.


