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The drafting of these themes has the aim of fostering thorough reflection, from an economic standpoint, on the utility and advantage of the intervention of the notary in collaboration with the State and society, in view of the economic, financial, urbanistic and environmental crises, as well as the ethical crisis caused by money laundering. In this ever-evolving and globalised world, we have experienced these crises with concern in almost all the countries that are part of UINL. 
The notariat is a profession “of the present and the future” as we claimed at the congress in Florence in 1984, during which we asked ourselves: who are we? Where do we come from? Where are we going? A sovereign state delegates the granting of authenticity to notaries. One of the goals of this is to guarantee legal certainty, or in other words, to assure citizens the certitude of “knowing what to keep to”. 

The daily, traditional activities of a notary consist in listening to, interpreting and advising parties; preparing, drawing up, certifying, authorising, storing and reproducing the instruments.

Throughout the various phases underlying his activities, the notary guarantees legal certainty. He has to act with veracity, guided by the principle of legality, and be loyal to the truth when in his protocol he states what he sees and hears; he has to be impartial and therefore he cannot act in favour of one of the parties against the other; he has to observe professional secrecy.

Likewise, the notary has the duty to bring his technical, legal and scientific skills up to date, in order to provide an appropriate and effective response to the transactions proposed by his client.

Reflections: 

The State grants the delegation of authenticity, among others, to public or government officials or to law practitioners who exercise a regulated public function. This is tied to the first reflection on this theme regarding the economic and real estate crisis: what is more expedient: taking the notary into the public service or the privatisation of his function? Liberalism or regulation? Is the regulation of the notarial activity the third way? Numerus clausus or apertus?  Existence or not of rates? Competitive examinations or free appointment of notaries? Responsibility and sanctions through boards, chambers, societies or groups or are these useless obstacles for this function? 

On the other hand, financial and real estate markets require a prompt, hindrance-free and cheap revision and the need to obtain legal certainty and impartiality in favour of consumers and businesses. To respond to these needs, it is essential to resort to electronic and cybernetic sciences. It may be interesting to explore this theme in further depth: to what extent do these technologies affect the notarial principles of advice, rapidity, storage and reproduction of the act or signature, whilst preserving legal security, the overall probative value and enforceability of the act? 

Another reflection may concern streamlining the process of drafting acts: is it possible and preferable to opt for the drafting of forms or models that tend to simplify the drawing up of notarial instruments or is it better to consider each transaction individually? And, in case of simplification, what should it consist in?

We speak of the notary as a mediator and a promoter of peace, the advocate of preventive justice. In this respect, the reflection should be the following: is the activity of the notary from an economic point of view liable to reduce the costs of the transactions of the economy overall, like a fiduciary who confers the character of legal truth and overall evidence to the instruments that he drafts, thus contributing to the prevention of conflicts and disputes? Will this reduce the activities within the framework of trials before judges? Can the conciliatory activity of the negotiation and transaction of the notary be recognised and can one prove its efficiency in view of the reduction of contradictory judgements. Acts of voluntary jurisdiction are recognised as a normal activity which the notary exercises and as a way of relieving the jurisdictional burden.

We have outlined a number of reflections on our identity and progress. 

In addition to previous reflections, we have to identify the challenges that have to be of concern to the notariat when it collaborates with the State in the field of money laundering, town planning and the environment within the framework of the financial crisis. The sub-coordinators will send their respective outlines on these themes.

SUB-THEME« TRANSPARENCY OF FINANCIAL MARKETS»
President of the Themes and Congresses Commission 

Notary Juan Ignacio Gomeza Villa (Spain)

e-mail: : juanignacio@gomeza.com 

The world economic crisis which broke out in mid-2007 and led to the collapse of the real estate and financial sectors in 2008, has had significant consequences for the Notariat.

In his report submitted to the Permanent Council in London in June 2009, the Vice President of the Union for Europe stressed the expediency of underlining the impact of the current world economic crisis on the exercise of the notarial function 

“ ….in the reports of European member notariats, the following are mentioned: the nationalisation of banks and insurance companies, reduced work owing to the decrease in the incorporation of companies, their closing down and winding up, the rising unemployment rate, plunging consumption, decreasing applications for loans, the difficulty in gaining access to these loans, especially those for the purchase of real estate, the sharp decline in the price of flats and, in general, the slowdown of the economy”

The economic crisis, its causes, its effects, the measures that States and Notariats may put in place to face it are a top priority within UINL and the subject of steady consideration in the course of this 2008 – 2010 legislature.

The debate no longer concerns the eternal discussion managed economy vs. capitalist economy. 

The market has gone beyond and rejected the planned economy.

The debate no longer concerns the comparison between Civil law and Common law.

The present-day debate focuses on regulation vs. non-regulation.

This legal debate, which ignores economic or purely speculation-related matters, as well as reflections on the economic and productive model, has been triggered off, among other reasons, by the excesses of the financial economy caused by the lack of regulations and transparency of financial brokers due to the lack of  regulations and transparency of markets, the lack of independence of those who have to be  independent (Rating agencies and mortgage transaction agencies), the vices and malfunctioning in the creation of financial instruments in the real economy which, according to the words of Krugman, have led to the greatest financial catastrophe since the Great Crisis in 1932.
    

In their reports on Liberalisation – Regulation, submitted to the Council of UINL in  London in June 2009, Presidents Lambert and Chappuis stressed the need for a  regulated economy and the key role of the notary in this economic and legal area, when they state:

“The right to regulate should not be expressed as form of public intervention that is imposed, but rather as an anticipation of competition, taking as an ideal the self-regulation of markets and favouring contracts as the legal framework for exchanges and organisations.

The right to regulate lies halfway between liberalism and regulation with which the right to regulate is confused only too often.

Regulation is the search for a balance between the notions of competition and monopoly, between the concepts of freedom and security. In some respects, this balance is a third way between “All State” which has shown its shortcomings and “No State” which has shown its excesses.

The notariat helps strike this balance which is a guarantee of juridical security, and therefore of economic development, as this juridical security is a crucial condition to favour investments”.

In his presentation at the Washington Conference organised by the World Bank on 11th and 12th May 2009 on legal security and economic development, President Delors, representing the French Continental Law Foundation
, declared that the effects of the self-regulation of the market and excess liberalism and competition have proved to be harmful and therefore called for a regulated and balanced market economy.
In his presentation at the Bilbao Days on the financial crises and the Euro, held in May 2009 Professor Otmar Issing
, after having acknowledged that one of the causes of the financial crisis is the lack of independence of Rating Agencies and mentioned the lack of transparency and information on bank assets (he stated that we still do not have an accurate idea of the damage caused by the mortgages in the hands of banks), said that at international level, the need to establish a New Financial Order based on the following two criteria has been recognised:

1.- Regulation  

2.- Supervision

Therefore, Regulation and Supervision are the pillars of the new World Financial Order which have to guarantee Transparency and avoid the excesses causes by the self-regulation of markets.

After having recognised the need for regulation and supervision of financial markets, it is necessary to determine who will be responsible for performing supervision and related terms of reference.

In other words, it is necessary to identify WHO SUPERVISES AND WHAT SUPERVISION SHOULD CONCERN.

Notaries should be among those who are involved in this New Order.

It will be necessary to identify what notaries have to supervise and this will have repercussions on the future notarial activity.

However, if the Regulation and Supervision of markets are the fundamental criteria in the new challenge for society regarding financial markets, the Notariat has to be present and at the service of the State and Society in this new order owing to its characteristics.

Checking legality, impartiality, independence and his necessary intervention in civil law countries, in the processes of taking out mortgages and other forms of collateral which later are titled and serve as merchandise on financial markets, transform the Notary into an Essential Agent of the Real Economy for the creation of legal and economic instruments of the Financial Economy who may cover other matters too if these are attributed to him by a new regulation.

This condition, associated with the condition of having been delegated the power of granting authenticity on behalf of the State, allows the State in turn to Check and  Supervise thoroughly and promptly the process of creating and circulating financial wealth in matters where notaries intervene.

Hence, the imperative of highlighting the following through this sub-theme:

· The function of the Notariat in the New World Financial Order and presenting and making it available to Regulators, the State, Financial Markets and Society in general. 

· Identifying those sectors where the Notariat offers, and may offer, its services to the State in this new World Economic Order.

· The importance of the intervention of the Notary in the process of taking out mortgages and other property rights liable to titling, as well as in the process of creating shares, securities, bonds and any other financial instrument liable to be the subject of transactions on financial markets.

· The function of independent and legalised control of acts and processes in which the Notary intervenes.

· Ultimately, emphasising the role of the Notary as a player in this new World Financial Order for a regulated and supervised market.

SUB-THEME « MONEY LAUNDERING»

International sub-coordinator theme “money laundering”

Notary Cesare Licini (Italy)

e-mail: clicini@notariato.it  

Questionnaire on current rules in UINL Member Countries regarding "the fight against money laundering and the financing of terrorism”

Background

Money laundering is the process of disguising the illegal origin of the proceeds of criminal activities; it takes the form of an array of techniques for replacing, without arousing suspicion, money from illicit sources with money that appears clean, after having cancelled every trace of its criminal origins: to this end, the money-launderer undertakes a series of repeated substitutions, initially of the asset that is the proceeds of criminal activity with another, and then substituting that with yet another, as many times as necessary to conceal the origin (washing cycles). It begins with injecting the “hot” money into the financial system (placement), followed by the long phase of transformation (conversion), passing if necessary through a splitting up of the funds by way of a number of permutations and combinations (layering, structuring, "smurfing") using both traditional financial and banking facilities as well as less conventional ones such as casinos or jewellers or even, but only initially, smugglers and receivers of stolen goods. The goal is to achieve the money's (re)integration into the legitimate economy (integration) and to cover any trace of the paper trail by way of the “laundering” (heavy soap).

In some ways the process of financing terrorism ("money dirtying") is the opposite of the process of money laundering because it begins with the collection of resources that tend to be legitimate (such as contributions from supporters and sympathizers of the cause, which are not the proceeds of crime). This is done by a principal collector (“collection”) who then transmits or disguises the funds (“transmission, dissimulation”) so as to conceal the final objective of the capital movement, using underground or parallel banking systems like the Hawala system. Finally, there is the “use” of the money or other assets to finance acts of terrorism.

Laws, where they exist, aim to prevent/repress money laundering and the financing of terrorism in an international context. They are based on specific principles and systems and are administered by special national, EU and international authorities and agencies. This means that parties newly enrolled in this anti-money laundering architecture must first of all be informed of the characteristics and requirements of the situation, so as to be able to prepare themselves to respond adequately –with loyalty but with awareness of the limitations- to the obligations they are undertaking.

The framework of the system of prevention now extends beyond the original financial system to many other types of professional activity that also provide services that can be used for laundering money that is "dirty", because it is the proceeds of crime, or “dirtied”, because it has been provided to finance terror; these include lawyers, notaries, accountants and financial consultants, who must comply with rules regarding the identification of their clients and the recording and reporting of suspect operations.

1)
In your national legal system are there laws to prevent the use of the financial system for the purposes of laundering the proceeds of criminal activity and the financing of terrorism?

2)
Are these of national origin or are they the result of supra-national legislation (e.g., resulting from membership in organizations like the EU)?

3)
Do these laws extend to matters relating to politically exposed persons (PEPs)
?   

4)
Where current laws impose obligations on professionals, do they include the following?

-obligation to identify the client

-obligation to report suspected money laundering

-obligation to report any violation of the limits on use of cash 

-obligation not to provide service where there is a suspicion of money laundering.

-obligation to obtain information as to the scope and nature of the business relationship,

-obligation to carry out checks throughout the entire business relationship, in particular on transactions concluded during the relationship, to ensure that such transactions are compatible with the knowledge the professional has of his client, of his business activities and of his risk profile, taking into account, if necessary, the origin of the funds and updating the documentation and information held,

5)
Are there laws and regulations based on a diversification of the measures to be adopted depending on the degree of risk (i.e. on a "risk-sensitive basis")? There might for example be three levels (depending on the perceived degree of risk, with corresponding proportional countermeasures), such as the following:

a) a standard default level (“ordinary” due diligence),

b) simplified customer due diligence

c) enhanced customer due diligence

-prohibition of disclosure

-record keeping and statistical data.

6)
Current laws in EU Member States define as "laundering" the following actions, if committed intentionally:

a)
the conversion or transfer of assets where it is known that they are the fruit of criminal activity or participation in such activity, with the purpose of concealing or disguising the illegal origin of the assets or helping anybody involved in such activities to avoid the legal consequences of their actions;

b)
concealment or disguising of the true nature, origin, location, disposition, movement, ownership or beneficial ownership of assets, having knowledge that such assets derive from a criminal activity or participation in such activity;

c)
the purchase, holding or use of assets knowing, at the time they are received, that such assets derive from a criminal activity or participation in such activity;

d)
participation in one of the acts described above, conspiracy to commit such an act, an attempt to carry it out, providing assistance, instigation or advice to someone to commit it or facilitating its execution.

In the case of "financing of terrorism" the provision or collection of funds, in any manner, with the intention of using them to commit any criminal act of terrorism.

Knowledge, intention or objective, which must constitute an element of the acts cited in paragraphs 2 and 4 above, may be deduced from objective factual circumstances.

Do the cases foreseen in your legal system correspond to these definitions? Or are they different? How?

7)
Of these possible categories of parties covered by the laws, which are included and which excluded under your legal system?

1.
credit institutions;

2.
financial institutions;

3.
companies or physical persons when they act in the exercise of their professional activity:

a)
auditors, external accountants and tax consultants;

b)
notaries and other legal professionals,

i)
purchase and sale of real estate or companies;

ii)
management of money, financial instruments or other client assets;

iii)
opening or management of bank accounts, savings accounts or securities accounts;

iv)
organization of the contributions necessary for setting up, managing or administering a company;

v)
constitution, management or administration of trusts, companies or similar structures;

c)
providers of services for companies or trusts other than those cited under letters a) or b);

d)
real estate agents;

e)
other physical persons or companies that negotiate assets, only when the payment is effected in cash for an amount equal to or greater than EUR 15,000, independent of whether the transaction is carried out in a single operation or in several operations that seem to be linked;

f)
gaming houses.

8)
Is there any particular reporting obligation, i.e. an obligation to send a report to the public Authority (UIF) on a suspect operation when a professional knows, suspects or has reasonable grounds for suspecting that operations of money laundering or financing of terrorism are under way or have been carried out or attempted? 

9)
Should suspicion be aroused by the characteristics, size or nature of the operation or any other circumstance known as a result of the functions the operator exercises, considering too the economic capacity and business activity of the suspect party, based on elements the professional acquires by way of his professional activity or as a result of receiving an appointment?

10)
Is the interest in prevention and repression centred on the concept of an “operation”, i.e. a concrete action on material data, as opposed to a situation which is not relevant to prevention, i.e. the examination of a static position. In order to identify sensitive conduct according to the Third Anti-Money Laundering Directive, we may make the following distinctions:

- professional service for the carrying out of an operation = subject to obligations

- professional service covered by legal privilege and confidentiality:

a)
assessment of the legal position per se, understanding of a state and not the planning/execution of an action = not subject because it is an exempt area, like that covered by legal privilege, serving as defence in a court of law

b)
essential for defence and representation in a court of law = not subject.

11)
Does your legal system recognize the principle of “knowing your customer”?

12)
Does your legal system recognize the subjective figure of a “physical person who is the beneficial owner”, i.e. who is the ultimate beneficiary of an operation or asset? GAFI
 (40 Rec., glossary), which introduced the term “beneficial owner", intended this to mean the physical person who, at the top, owns or controls the client; and/or the person on whose behalf a transaction is carried out. This also includes persons who exercise ultimate control over a company or legally-constituted entity (Rec. 11, 15 to 18). The combined Directives 2005/60/CE and 2006/70/CE see the ultimate beneficiary as the physical person who expects to garner the profits and/or control them by virtue of a direct or indirect right, of a contractual-management but in any case legal nature, constituting a condition of “transferability” of the rights of the person who appears to be the owner.

13)
What powers does the professional have to accept such a condition?

14)
Can he/must he limit himself to what appears in registers or declarations?

15)
Does the professional have an obligation to check the congruity and suitability of the chosen method for identifying the beneficial owner, according to the seriousness of the risk? 

16)
Can he choose amongst alternatives such as:

-turning to public registers, lists or documents available for public consultation containing information on beneficial owners;

-demanding pertinent data from his own clients; 

-obtaining information in other ways?

17)
In the case of client companies, is the obligation to know the beneficial owner satisfied when one knows the structure of ownership and control over it?

18)
Does knowing the structure of ownership and control over a client company mean that the professional is obliged to investigate and reach his own conclusions about the structure, beyond reading the entity's articles of association?

19)
What happens if after carrying out his checks, the professional is unable, despite searches of public records or by other means at his disposal, to reach a definitive identification of the person who is the beneficial owner?

20)
In this hypothesis must the notary decline the case?

21)
Is there a principle that limits the action the professional is obliged to undertake to what is sustainable and in proportion?

22)
Is the professional subject to an obligation to make adequate controls on clients as a function of the risk associated with: 

-the type of client, 

-the business relationship, 

-the product or transaction in question?

23)
Are the following activities included?

a)
identification of the client and a check on his identity;

b)
identification of the beneficial owner and adoption of measures (that are adequate and proportional to the risk) to check on his identity, to the professional's satisfaction

24)
Is there a provision that obliges those subject to this directive to refrain from carrying out the suspect operations until completion of adequate checks and identification?

25)
If it is suspected that the operation in question is for the purposes of money laundering or the  financing of terrorism, is it obligatory to decline the operation?

26)
Is it possible to receive the document and inform the UIF immediately after having completed the operation?

27)
Can the UIF give instructions not to execute the operation?

28)
Of all the obligations placed upon professionals in certain legal systems (e.g. in the EU), the most serious is the obligation to violate professional confidentiality. A lawyer, notary or tax accountant is drilled in the sacred nature of the confidential relationship with a client who turns to him. Now the  professional finds himself between the devil of his professional ethics, which demand confidentiality, and the deep blue sea of the law, which demands he provide information he has learned within a relationship with the client, a relationship that has always been protected by discretion in societies governed by the rule of law.

29)
Contrary to the idea that professional secrecy represents a superior value that is more worthy of protection than the values pursued through anti-money laundering policies is the North American model, where professional secrecy is a mechanism resulting from the marriage of two elements: confidentiality and attorney-client privilege.

30)
Now, it is decreed that professional secrecy is not a value in and of itself, but is a method for protecting interests worthy of special protection but of a different standing, whether of general public interest or of a private nature. 

This means comparing the different conflicting legal interests and, in the presence of the public interest, sacrificing professional secrecy when it is protecting an interest of lower standing.

Which model is adopted in your legal system?

31)
What penalties does a professional risk for violating the obligations?

32)
Are these penalties under the criminal law or merely administrative sanctions (fines)?

SUB-THEME « URBANISATION AND ENVIRONMENT»

International sub-coordinator theme « urbanisation and enironment»
Notary Dominique Savouré (France)

e-mail: dominique.savoure@notaires.fr 
The world and more precisely each Nation has to face issues tied to:

- the environment: global warming, scarcity of primary energy and raw materials, destruction of natural capital (soil pollution, deforestation, shortage of fresh water reserves…)

- urbanisation: population increase, densification, intensive building of houses, property claims…

The notions of lasting development and controlled urbanisation have been created in order to respond to these different issues.

These two notions are closely tied. Therefore, limiting urban sprawl leads to energy saving owing to the putting in place of collective heating, reduced car dependency, the preservation of surrounding farmland…

This new mission, which today is particularly topical, has become a priority for numerous nations who have included it in their constitutions. However, we need to ask ourselves which means these nations have to initiate reform processes, enforce them and make them evolve. 

The intervention of the notarial institution and of the notary who fulfils his mission of regulator and adviser takes on a special role in the implementation of a lasting development and controlled urbanisation policy.

I / The notariat is a player in the implementation of lasting development and controlled urbanisation 

A) Its participation in the creation of new tools for lasting development 

-
Provision by the notarial institution of human and financial means at the service of the State (permanent working committees, annual congress) = financial and human investments. 

-
the notary as an adviser and intermediary of local institutions: the geographical network and knowledge of the territory make the notary a privileged player in towns for the enactment of urbanisation regulations (advice for the creation of DEVELOPMENT AREAS…), the setting up of new collective facilities (treatment plants, industrial installations…)

- Demonstration of the economic and financial gain for the State.

B) Titling, an essential precondition for the implementation of a lasting development and controlled urbanisation policy 

-
The investments of privates in favour of lasting development are conditioned mainly by the certainty of the validity of their property rights

-
Urban development, land densification and the management of natural resources are only possible if there is perfect knowledge of property rights and real property rights in general.

-
Demonstration of the economic gain for all players in a given country in general.

II / The notary, a trusted third party for the implementation of lasting development and controlled urbanisation policies.

A) The intervention of the notary as a regulator 

-
Knowledge of the law and a priori checking of the proper application of regulations (knowledge in the area of urban development, knowledge of environmental rules such as rehabilitation…)

-
The notary is an important player for the tracking of information at State level (especially regarding classified installations for the environment, application of the law on water…)

-
Demonstration that the notary is an essential link for the State for intervention in the private sector.

B ) The notary is an impartial adviser of parties.

-
The duty of advising and the ensuing confidence of the parties.

-
Demonstration that the confidence acquired is an engine of the economy, especially for the introduction of more environmentally friendly new technologies.

The ultimate aim of a policy concerning the environment and urbanisation is the harmonious development of society. 

III / The lasting action of the notary to favour the harmonious development of society

A) The features of the authentic act 

- stability, enforceability… are vehicles conducive to the development of societies and economies.

B) The reliability of the authentic act favours confidence

C) The storage of acts.

� Paul Krugman The Return of Depression Economics and the Crisis of 2008  W.W.Norton & Co. New York- London, 2009. 


� Uinl Documents 2009.


� Uinl Documents 2009.





� Dr. Otmar Issing : senior chief economist  of the Bundesbank and the European Central Bank. President of the Committee of Councillors of Chancellor Angela Merkel for the new financial order.


 


�	 See details below


�	 Groupe d’action financière sur le blanchiment de capitaux (or, in English, FATF – Financial Action Task Force [� HYPERLINK "http://www.fatf-gafi.org/"��www.fatf-gafi.org�]), based in Paris, is the most important international inter-governmental organism for combating money laundering, where experts in legal, financial and operational questions pursue, with a uniform multidisciplinary approach which is fundamental for an effective effort, the goal of conceiving and promoting policies and strategies to combat the laundering of illegally gained money, and in the fight against terrorism. At present, it consists of 31 Countries and Governments, and 2 international organizations, as well as more than 20 monitoring units, including 5 regional entities and 15 international organizations or entities.
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